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MEMORANDUM
This action is before the court on the notion of defendants Thomas
Benton and Marcelle Behm (Doc. 41) to dismss the conplaint against
them The parties have consented to the exercise of plenary authority
by the undersigned United States Magi strate Judge pursuant to 28 U. S. C
8 636(c). (Doc. 21.)

|. BACKGROUND

Plaintiff Al pha Holloway brought this action against defendants
Ameristar Casino St. Charles, Inc. (Ameristar), Mssouri Gam ng
Comm ssion, James A. Bennett, Thonmas Benton, and WMarcelle Behm
followng her arrest on Novenber 22, 2002, while she was on the
Aneristar Casino property.! The arrest was in response to an alleged
fight between the plaintiff and two other individuals. A crimnal
information was filed against Holloway in the Crcuit Court of St.
Charl es County, though the prosecutor ultimately filed a nmenorandum of

noll e prosequi and dism ssed the crimnal charges. Hol | oway al | eges
t hat she was subj ected to physically abusive conduct and excessive force
as part of the arrest. Holloway i nvokes the subject matter jurisdiction
granted to this court by 28 U.S.C. § 1343 (civil rights violations) and
8§ 1367 (supplenmental jurisdiction). (Doc. 1.)

' On July 27, this court issued an order, dismssing the Mssouri
Gam ng Comm ssion, and di sm ssing counts agai nst Ameristar and Bennett.
(Doc. 33.); Holloway v. Aneristar Casino St. Charles, Inc., No. 4:07 CV
218 DDN, 2007 W. 2199566 (E.D. M. July 27, 2007).




Hol l oway filed her federal conplaint on January 26, 2007, all eging
that Benton and Behm are Aneristar enpl oyees, each engaged in security
operations for the casino. (Doc. 1 at 2-3.) The conplaint contains
el even counts, though only two counts are against Benton and Behm
Speci fically,

1. Count X asserts a claim against defendant Benton for
violation of plaintiff’s civil rights based on the Fourth,
Ei ghth, and Fourteenth Amendnments, as well as 42 US C 8§
1983 and the laws and Constitution of the State of M ssouri.

2. Count Xl asserts a cl ai magai nst defendant Behmfor violation
of plaintiff’s civil rights based on the Fourth, Eighth, and
Fourteenth Amendments, as well as 42 U S.C. 8 1983 and the
 aws and Constitution of the State of M ssouri.

Each count seeks conpensatory and punitive damages, interest thereon,

attorney's fees, and costs. (ld. at 17-18.)

[1. MOTION TO DI SM SS STANDARD
Def endant s have noved to dism ss the conplaint for failure to state

a cl ai mupon which relief can be granted under Fed. R Cv. P. 12(b)(6).
A notion to dismss under Rule 12(b)(6) challenges the | egal sufficiency
of the conplaint. Leatherman v. Tarrant County Narcotics Intelligence
& Coordination Unit, 507 U.S. 163, 164 (1993); Holden Farns, Inc. v. Hog
Slat, Inc., 347 F.3d 1055, 1059 (8th Cr. 2003). The Supreme Court
recently issued a new standard for evaluating notions to dismss. Bell
Atlantic Corp. v. Twonbly, 127 S. C. 1955, 1974 (2007) (overruling the
“no set of facts” standard set forth in Conley v. Gbson, 355 U S. 41,
45-46 (1957)). Despite overruling the Conley standard, the Suprene

Court cautioned that it had not created a hei ghtened pl eadi ng st andard.
Bel |l Atlantic, 127 S. C. at 1973 n. 14, 1974.
Under Bell Atlantic, a conplaint nust include enough facts to state

a claimfor relief that is plausible on its face. Bell Atlantic, 127

S. a. at 1974. If the clains are nerely conceivable - but not
pl ausible - the court nust dism ss the conplaint. Id. To neet the
plausibility standard, the conplaint nust contain “nore than | abels and
concl usi ons.” Id. at 1965. A compl aint does not, however, need
specific facts; a conmplaint only needs to “give the defendant fair
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notice of what the claimis and the grounds upon which it rests.”
Eri ckson v. Pardus, 127 S. C. 2197, 2200 (2007). The Federal Rul es of
Civil Procedure demand only that a conplaint present a “short and plain

statenent of the claimshowng that the pleader is entitled to relief.”
Fed. R Cv. P. 8(a). That said, the allegations nust still be enough
to “raise a right to relief above the speculative level.” Bel |
Atlantic, 127 S. C. at 1965.

A conpl aint nmust be liberally construed in the |ight nost favorable
to the plaintiff. See Bell Atlantic, 127 S. C. at 1964-65. Moreover,
a court nust accept the facts alleged as true, even if doubtful. 1d.

at 1965. Thus, a well-pled conplaint may proceed even if it appears the
recovery is very rempte or unlikely. [1d. To warrant dismssal, the
plaintiff’s entitlement to relief nust fall short of being plausible.
Id. at 1973 n. 14, 1974.

1. DISCUSSI ON
In their notion, Benton and Behm claim Holloway has failed to

all ege sufficient facts to state a plausible claimfor relief. Mre
specifically, the defendants claimHolloway has not supported her claim
that the defendant security personnel acted under color of state |aw.

(Doc. 42.) Holloway did not file a response.

Section 1983 creates a cause of action for litigating alleged civil
rights violations.? Crunpley-Patterson v. Trinity Lutheran Hosp. , 388
F.3d 588, 590 (8th Cir. 2004). To state a claimfor a § 1983 viol ati on,
a plaintiff must allege (1) the violation of a right secured by the
Constitution and laws of the United States, and (2) the alleged

242 U.S.C. 8§ 1983 provides in pertinent part:

Every person who, under color of any statute, ordinance
regul ation, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the Constitution
and |l aws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for
redress .
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deprivation was commtted by a person acting under color of state |aw
Roe v. Hunke, 128 F.3d 1213, 1215 (8th Cr. 1997).
“ITUnder color of state |law inposes the sanme requirenents as the

“state action” requirement of the Fourteenth Amendnent. Lugar v.
Ednondson G| Co., Inc., 457 U S. 922, 929 (1982). As a general rule,
§ 1983 will not reach the conduct of private parties acting in their

i ndi vi dual capacities. Lindsey v. Detroit Entnmit, LLC, 484 F.3d 824,
827 (6th G r. 2007); Harvey v. Harvey, 949 F.2d 1127, 1130 (11th Grr.
1992) (noting that “[o]nly in rare circunstances can a private party be

viewed as a ‘state actor’ for section 1983 purposes.”) Drawng a |line
between private and government conduct preserves individual freedons,
limts the reach of federal law, and insures that constitutional
standards are i nvoked only when the state is responsible for the all eged
conduct . Li ndsey, 484 F.3d at 827.

As an initial matter, a private individual acting under color of
state | aw may be sued under 8§ 1983. See Lindsey, 484 F.3d at 827; see
al so Crunpl ey-Patterson, 388 F.3d at 590. In that sense, the cardinal

qguestion is not whether a private individual is a “person” under § 1983,
but whether the individual was acting under color of state |law.  See
Li ndsey, 484 F.3d at 827. A private party acts under col or of state | aw
where it is “a wllful participant in joint activity with the State or
its agents in denying a plaintiff’s constitutional rights.” Dossett v.
First State Bank, 399 F.3d 940, 947 (8th Cir. 2005).

In Lindsey, several casino patrons sued the casino owner under

§ 1983 after they were detained by casino security officers. Lindsey,
484 F.3d at 825. |In affirmng the grant of summary judgnent, the Sixth
Circuit Court of Appeals found the plaintiffs could not prove that the
casino and its enpl oyees were acting under color of state |aw for 8§ 1983
pur poses. Id. at 831. Private security officers, unlicensed by the
state, do not act under color of state law. |1d. at 830; see al so Wade
v. Byles, 83 F.3d 902, 906 (7th Cir. 1996) (holding that unlicensed
private security guard was not acting under color of state |aw, even

t hough the guard could carry a handgun, make arrests, and use deadly
force in self-defense).



Private security officers, who are licensed by the state, can be
considered state actors. Li ndsey, 484 F.3d at 829. By |icensing
private security guards, the state takes arole in vetting the officers
qgual i fications, subjecting the officers to certain state statutes, and
authorizing the private officers to make arrests. 1d. The official
grant of some elenents of police power neans a 8§ 1983 suit can proceed
agai nst a conpany enploying licensed private security guards. 1d. at
831; see al so Payton v. Rush-Presbyterian-St. Luke's Med. Cir., 184 F. 3d
623, 630 (7th Gir. 1999).

In Payton, the Seventh GCrcuit found that the Cty of Chicago had

licensed a private security guard, subjecting the guard “to all the
rul es and regul ati ons governing police officers of the city.” Id. at
630. This grant of authority neant an enployer’s security guard could
be acting under the color of state law and the plaintiff could survive

the notion to disn ss. Id. at 630, 633. In Payton, the plaintiff’s
conmpl aint specifically alleged that the hospital’'s security guards were
“duly appointed and anointed . . . peace officers of the City of
Chicago.” [1d. at 625-26.

Hol | oway’ s conplaint in the case at bar does little nore than

all ege the “l abel s and concl usi ons” discouraged by Bell Atlantic. The
conmpl aint states that Benton and Behm were "at all tinmes acting under
color of State law,” but offers no support for that conclusion. There
is no allegation that either Benton or Behmacted in joint activity with
any specific state actor. Mssouri |law provides for the licensing of
private security guards by | ocal governments. M. Rev. Stat. 8§ 71.195.
Yet, the conpl aint makes no reference to that provision. Unlike Payton,
there is no allegation that the defendant security officers were
licensed or appointed by | ocal governnment. Even drawing all reasonable
i nferences fromthe conplaint in Holloway’'s favor, the court concl udes
that plaintiff has not given Benton or Behm “fair notice of what the
claimis and the grounds upon which it rests.” See Erickson, 127 S. C.

at 2200. The conpl aint does not include enough facts to state a claim
that either Benton or Behm acted under color of state |aw.

For these reasons the notion of defendants Benton and Behm to
dism ss (Doc. 41) the conplaint against themis granted with respect to



both their official and individual capacities. An order in accordance
with this menorandumis filed herew th.

/S/I David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Septenber 25, 2007.



